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A First Look at the CARES Act's Small Business Administration's  
Loan Provisions 

By: Daniel B. Frier, Esq. and Jason N. Silberberg, Esq. 
 

Section 1101 – Definitions 

As an initial matter, Section 1101 incorporates by reference the Small Business Administration’s 
(“SBA”) preexisting definition of a “small business concern,” which “include[es] but [is] not limited 
to enterprises that are engaged in the business of production of food and fiber, ranching and raising 
of livestock, aquaculture, and all other farming and agricultural related industries, shall be deemed to 
be one which is independently owned and operated and which is not dominant in its field of 
operation.” 15 U.S.C. 632(a)(1). Importantly, however, the Act is clear that the 7(a) Loan 
Program is not limited to “small business concerns”. See SEC 1102(b)(1). (“ . . . any business 
concern, private nonprofit organization, or public nonprofit organization which employs not more 
than 500 employees shall be eligible . . .”) (emphasis supplied). 

Section 1102 - 7(a) Loan Program 

Covered Period and Eligibility – The SBA’s proposed 7(a) loan program, as amended by the 
CARES Act, will run from March 1, 2020 through December 31, 2020. Sec. 1102(a). During this 
covered period, any business concern, private nonprofit organization, or public nonprofit 
organization which employs not more than 500 employees operational as of March 1, 2020, shall 
be eligible to receive a loan made under the SBA. Importantly, nonprofit entities eligible for payment 
for items or services furnished under a State Medicaid Plan or under a waiver of such plan, shall not 
be entitled to participate in the loan program. Sec. 1102(b)(1)-(2). Likewise, businesses who have 
received 7(b)(2) SBA loans (as distinct from 7(a)) to cover items such as payroll during and as a result 
of the COVID crisis are ineligible to apply for 7(a) loans. 

Thus, there are two critical and threshold questions for a practice/healthcare entity in determining, in 
the first instance, potential eligibility: First, is the entity a nonprofit that receives compensation from 
a State Medicaid Plan or a waiver under such a Plan? If so, they are ineligible. If not, is the entity’s 
total work force made up of more than 500 employees? If not, and they seek the loan between 3/1/20 
and 12/31/20, the entity should be eligible to apply for the loan.   

Maximum Amount of the Loan - Small businesses can secure loans for the lesser of (1) the product 
obtained by multiplying— (A) the average total monthly payments by the applicant for payroll, 
mortgage payments, rent payments, and payments on any other debt obligations incurred during the 
1 year period before the date on which the loan is made, except that, in the case of an applicant that 
is seasonal employer, as determined by the Administrator, the average total monthly payments for 
payroll shall be for the period beginning March 1, 2019 and ending June 30, 2019; by (B) 4; or (2) 
$10,000,000. Sec. 1102(c)(1)-(2). In short, therefore, the value of CARES Act 7(a) loans are 
capped in an amount equal to the product of the above calculation but, in no event, in an 
amount greater than $10,000,000. We recommend that practices begin consulting with their 
financial and tax experts immediately to determine the applicable potential cap. 



973.618.1660          www.frierlevitt.com        dbfrier@frierlevitt.com 
4820-5105-8360, v. 1 

Allowable Use of Loan - During the covered period, a recipient of a loan made under section 7(a) 
of the SBA may use the loan for—(A) payroll support, including paid sick, medical, or family leave, 
and costs related to the continuation of group health care benefits during those periods of leave; (B) 
employee salaries; (C) mortgage payments; (D) rent (including rent under a lease agreement); (E) 
utilities; and (F) any other debt obligations that were incurred before the covered period. Sec. 
1102(d)(1)(A-F). It is critical that practices understand that this is not free money to be used as 
the practice pleases – it must be put to use for the purpose for which it was intended: helping 
to weather the COVID crisis. Practices who receive these loans would be wise to consult with 
counsel to put in place very thorough and strict SOPs in the use and monitoring of 7(a) loan 
funds, as any misdirection of that money will likely lead to civil and/or criminal prosecution 
for fraud, among other things.  

Deferment of 7(a) SBA Loans and Reduced Fees 

Loans are to be offered to eligible borrowers with no fee or with fees reduced to the maximum 
extent possible. Moreover, eligible borrowers are entitled to complete payment deferment relief 
for a period of up to but not exceeding one year. Sec. 1102(g)(2).  

Importantly, eligible borrowers – referred to as “Impacted Borrowers” are, for purposes of 
subsection 1102, PRESUMED to have been adversely impacted by COVID-19. While this is a 
“presumption,” for a variety of reasons – not the least of which is optics – practices legitimately 
unaffected by COVID-19 may wish to consider carefully before applying for the loan. That said, it is 
hard to imagine a practice totally unaffected by the crisis.  

Loan Forgiveness and Prepayment – Depending on the size of the business, there is a sliding scale 
of “loan forgiveness” under the Act for those borrowers who default. SEC. 1105(d). The maximum 
allowable amount of forgiveness under the Act is the sum of (A) the total payroll costs incurred by 
the eligible recipient during the covered period and (B) the amount of payments made during the 
covered period on debt obligations that were incurred before the covered period of the loan. SEC. 
1105(d)(1). This allowable forgiveness amount, however, is subject to mandatory reduction by an 
amount calculated as a percentage reflective of the loss of the entity’s workforce, (presumably) 
resulting from the COVID crisis. SEC. 1105(d)(2). In performing this calculation, we recommend that 
practices consult with their HR, payroll, and financial experts, as it requires, among other things, a 
review and analysis of historical payroll records, for the period beginning on March 1, 2019 and ending 
on June 30, 2019, which information must then be compared with corresponding data from the loan’s 
covered period. See SEC 1105(d)(2) – (3).  

Finally, Practices should note that there will be no penalties imposed for prepayment of a CARES Act 
loan. SEC 1108.  


